ADDITIONAL MATERIAL

Common and civil law jurisdictions – page [5]

The table below sets out the key differences between the two systems:

	
	Common law system
	Civil law system

	Sources of law
	Based primarily on judge-made rules (caselaw), developed over time in response to individual cases.  
	Based primarily on a codified set of fundamental rules, developed by the legislature. 

	Rights or freedoms?
	Starts from the premise that individuals are free to do anything unless it is prohibited by law.
	Starts from the premise that individuals have rights given to them by the law.

	Judicial approach
	Judges adopt a relatively non-interventionist approach to cases and make their decisions based primarily on the evidence and arguments put to them by the opposing parties (known as the adversarial approach). 
	Judges adopt a more interventionist approach to cases and sometimes have powers to conduct their own inquiries in order to obtain additional evidence (known as the inquisitorial approach).

	Interpretation
	Historically, the approach to interpretation has tended to focus as much on the precise language used to express the rule as on its underlying purpose (known as the literal approach). 
	The approach to interpretation tends to focus on the purpose of the rule rather than the language used to express it (known as the purposive or teleological approach).


The differences between common law and civil law jurisdictions should not be overstated.  For example, civil law systems need case law to provide guidance on the application of their own codified rules.  Equally, there are a number of ways in which the English legal system may be said to have adopted some of the features of civil law systems:

· Codified rules:  As we have seen, the English legal system has made increasing use of codified rules, set out in legislation, which have gradually eroded the freedom of judges to develop judge-made rules. 

· Rights:  The Human Rights Act 1998 has introduced a concept of general rights into English law (this is discussed further below).
· Case management: Although their powers of intervention remain far more limited than those of judges in civil law systems,  recent reforms to procedures for managing cases (explained in Chapter 2) mean that English judges now adopt a more interventionist approach than in the past.
· Purposive interpretation:  When looking at legislation, the English courts increasingly look at the purpose of rules as well as the language used to express them.   Even in areas governed by case law, such as contract law, there has been a move away from a strictly literal approach – although the precise language used in the contract remains an important factor.

FAQ:  How significant is the difference between common law and civil law systems in practice ?  And why do I need to know about civil law systems anyway ?

When you look at the end result achieved by common law and civil law systems, you often find that the actual substance of rules and the practical outcome of cases is surprisingly similar.  The key differences are in the methods that each system employs to reach those end results.  It is worth knowing about the different approach used by civil law systems because it gives you something to compare and contrast with the English legal system (and should therefore help you understand that system better).  In addition, as we have seen, civil law has had an important influence on the development of the English legal system.  This is particularly so in the case of European Union law and the European Convention on Human Rights. 
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You can access the Constitutional Reform Act 2005 (which provides for the setting up of the new court) by clicking here:

http://www.opsi.gov.uk/acts/acts2005/20050004.htm#aofs
For more information on the proposal generally, click here:

http://www.dca.gov.uk/consult/supremecourt/scresp.htm
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UK Parliamentary procedure: Acts of Parliament

Most Acts of Parliament start life as a consultation paper issued by the government.  Having consulted the wider public, the government will normally introduce a Bill into Parliament, where it must normally be debated  by both Houses of Parliament.   During that process, changes may be made to the Bill, both by the government and by MPs or Members of the House of Lords.  Any such changes must be approved by both Houses of Parliament.  Once the Bill has completed its passage through Parliament it will be passed to the Queen (who is the head of state) for signature, known as Royal Assent – at which point the Bill will become law and is known as an Act. However, most of Acts of Parliament do not actually take effect until a date some time after they received Royal Assent (the date is often set out in delegated legislation).

UK Parliamentary procedure: delegated legislation

In contrast to the position with primary legislation, there are relatively few cases where Parliament is rarely required to debate delegated legislation before it can become law.   Some delegated legislation takes effect as soon as it is issued by the relevant body, such as a government department – so there is no opportunity for Parliament to debate it.  However, this tends to be reserved for legislation concerned with relatively uncontroversial matters, such as the starting date of an Act.  In other cases, a draft of the legislation has to be “laid before Parliament”, which provides an opportunity for Members of Parliament to force a debate to be held (although in practice this power is rarely used). 

FAQ: Isn’t the procedure for delegated legislation undemocratic ?  Why isn’t it debated more often ?

On average, several thousand pieces of delegated legislation are made each year, in comparison with about 10-20 Acts of Parliament – and most delegated legislation becomes law without Parliamentary scrutiny. However, it would be quite impractical for Parliament to debate the thousands of pages of detailed regulations contained in delegated legislation;  there would never be enough time to do this. Government departments and other non-Parliamentary bodies may also consult on delegated legislation before it is made – so there is often an opportunity for businesses and the wider public to have their say.  Having said that, because of the lack of democratic scrutiny, the use of delegated legislation for some purposes remains controversial.  

For more detail on UK Parliamentary procedure, click on the links below:

http://www.parliament.uk/works/works.cfm
http://www.parliament.uk/parliamentary_publications_and_archives/factsheets.cfm
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Growth of the EU 

Over the years, the EU (or the EEC as it was known prior to 1992) has gradually expanded from its initial membership of 6 countries (Belgium, France, Italy, Luxembourg, Germany and the Netherlands) to its current total of 25 Member States:

· 1973: Denmark, Ireland and the United Kingdom join

· 1981: Greece joins 

· 1986: Spain and Portugal join 

· 1995: Austria, Finland and Sweden join.

· 2004: Cyprus, Czech Republic, Estonia, Latvia, Lithuania, Hungary, Malta, Poland, Slovak Republic and Slovenia join

More countries may join in future.  For more information on the EU generally, click here:

http://europa.eu.int/index_en.htm
EU legislative procedure

Draft EU legislation is proposed by the European Commission, sometimes (but not always) following a public consultation.  The Commission is rather like a European civil service.  It is headed by 25 Commissioners appointed by the Member States.  Once the Commissioners have been appointed, Member States cannot order them what to do and have no direct say in what legislation is proposed.  However, they can make suggestions and in practice, the Commission is unlikely to bring forward a proposal which stands little chance of getting enough support from the Member States.  

Once a draft has been published by the Commission, it must be approved by the Council of Ministers, which consists of relevant Ministers from each  Member State.  For example, if the proposal concerns financial matters, the Council of Ministers will consist of the Finance Ministers of each Member State (in the case of the UK, the Chancellor of Exchequer or another Treasury Minister).  The Commission will often make changes to the proposal to meet objections from the Council of Ministers. 

For the majority of EU legislative measures, approval of the Council of Ministers is a requirement.   Whether the proposal will be scrutinised by other EU bodies depends on what it is about.  Some measures, such as those concerned with free movement of workers, consumer protection, education, culture and health require the approval of the European Parliament (which consists of elected Members drawn from all 25 Member States) – so if the Parliament cannot reach agreement with the Council of Ministers, the proposal cannot become law.   Other measures only require the European Parliament and various other EU bodies to be consulted;  the Council of Ministers may take account of their views, but it cannot be required to do so.  

For more detail on EU legislative procedure, click on the following links: 

http://europa.eu.int/prelex/aide.cfm?CL=en&page=aide (PreLex outline of procedure)

http://europa.eu.int/eur-lex/en/about/abc/index.html 

(A-Z of EU law)

http://europa.eu.int/eur-lex/en/about/pap/index.html (Eur-Lex outline of EU procedure)
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Click on the links below for more information on the European Convention on Human Rights, the Council of Europe and the Human Rights Act 1998:

General information 

http://www.dca.gov.uk/peoples-rights/human-rights/index.htm (The Department of Constitutional Affairs pages) 

http://www.humanrights.coe.int/Intro/eng/GENERAL/welc2dir.htm (Council of Europe human rights pages)

http://www.coe.int. (main Council of Europe home page)
Legislation

http://www.legislation.hmso.gov.uk/acts/acts1998/19980042.htm (UK Act)

http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm (ECHR)

http://conventions.coe.int/Treaty/EN/CadreListeTraites.htm

Caselaw (ECHR only - not UK caselaw)

 http://hudoc.echr.coe.int/hudoc/default.asp?Language=en&Advanced=1. 

Practice and procedure of the European Court of Human Rights
http://www.echr.coe.int/
The European Convention on Human Rights can now be accessed either here: http://conventions.coe.int/Treaty/Commun/ListeTraites.asp?CM=8&CL=ENG
OR from the front page of the European Court  of Human Rights website:
http://www.echr.coe.int/ECHR/
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